
STATE OF NORTH CAROLINA  IN THE GENERAL COURT OF JUSTICE 
      DISTRICT COURT DIVISION 
_________ COUNTY    FILE ______________ 
 
In the Matter of   ) 
     ) 
     ) 
State     ) MOTION TO DISMISS  
     )  
v.     ) 
     ) 
_____________, a JUVENILE ) 
     ) 
 

NOW COMES the Juvenile, _______________, by and through Counsel, 

requesting this Honorable Court dismiss the charge(s) of ________________, based on 

the common law defense of infancy. In support of said motion, the Juvenile states as 

follows:  

1. On [DATE}, the Juvenile was charged with _______________ in violation of 

N.C. Gen. Stat. § ____________, stemming from an allegation that the Juvenile 

_________________.  

2. At the time of the alleged offense, [DATE], the Juvenile was six years old. His 

birthdate is _____________.  

3. On ______________, a Motion to Determine Competency was filed by Counsel 

premised on the inability of counsel to have meaningful communications with the 

Juvenile. Based on repeated interactions with the Juvenile, Counsel concluded he 

could not understand the nature of the proceedings.   

4. Under the common law infancy defense, a child under the age of seven years is 

presumed incapable of committing a criminal act. See Allen v. United States, 150 

U.S. 551, 557-58 (1893).  



5. The common law defense is now supported by extensive empirical research 

demonstrating that “pre-adolescent children are appropriately grouped with actors 

suffering from severe disability because their cognitive decision-making capacity 

is so different from that of adults.” Elizabeth S. Scott & Laurence Steinberg, 

Blaming Youth, 81 Tex. L. Rev. 799, 829 (2003). Even children between the ages 

of seven and fourteen lack the cognitive abilities possessed by adults to reason, 

exercise judgment, and control impulses. See, e.g., Barbara Kaban & James 

Orlando, Revitalizing the Infancy Defense in the Contemporary Juvenile Court, 60 

Rutgers L. Rev. 33, 34 (2007).  

6. The repeal of common law, presumably including the infancy defense, by 

implication alone is disfavored in the law. See, e.g., Migra v. Warren City Sch. 

Dist. Bd. of Educ., 465 U.S. 75, 82 (1984).   

7. In North Carolina, common law rules, presumably including the infancy defense, 

remain in effect until altered by an enactment of the General Assembly or ruling 

of the North Carolina Supreme Court. See Rosero v. Blake, 150 N.C. App. 250 

(2002).  

8. Upon review of the case law and statutes, it can be concluded that North Carolina 

has not explicitly abrogated the common law infancy defense in juvenile 

proceedings either by an enactment of the General Assembly or by a ruling of the 

North Carolina Supreme Court.  

9. In this case, because the Juvenile was merely six years of age at the time of the 

offense and presents as developmentally unable to aid in his defense or 



successfully collaborate with Counsel, the common law infancy defense creates a 

presumption against criminal culpability for the charge of _______________. 

Based on the above, the Juvenile requests that this Court dismiss the charge of 

_______________. 

Respectfully submitted this [DATE].  
        
 
 
 
 
       ___________________________ 
       [ATTORNEY NAME] 
 


